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Uivil Rights, Monopoly, Labor, Justice: You 
and the Federal Courts 


Mr. Gavit: The great prob- 
ems of the new year, 1949, are 
orce, law, and justice. In 
America we begin the new year 
with a new government. Tomor- 
‘oW a new Congress opens; in two 
weeks, President Truman will be 
naugurated. Every newspaper is 
ull of speculation about what 
the new Congress and the new 
Administration will do. 

But few citizens are thinking 
about the third great branch of 
yur government—the judiciary. 
Today, the first Sunday of the 
1ew year, the Rounp TaBLe dis- 
cusses this third and other group 
of American rulers—the federal 
courts. In the actual conflicts of 
everyday life, when people can- 
10t agree, the judges have the 
ast word. The new Truman Ad- 
ministration will be choosing 
nany judges. There is an enor- 
mous number of judicial ap- 
s0intments to be made. For ex- 
ample, in Chicago two appoint- 
ments must be made to the Fed- 
sral Court of Appeals, dealing 
with cases in Wisconsin, Indiana, 
and Illinois. There is little public 
understanding of the importance 
of the work of federal judges, and 
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many people have false ideas of 
their work. 

Courts administer justice. 
What do we mean by “‘justice’’? 


Mr. SHarp: It is illustrated by 
the most interesting recent ‘thing 
which the federal courts have 
done. During the last ten days 
the Supreme Court has permitted 
the execution of the Jap war lead- 
ers, tried by a war-crimes tri- 
bunal in Japan. Many people 
think that the Supreme Court has 
approved this execution and has 
passed on it. Actually, it decided 
simply that it could not consider 
the matter and that it had no 
jurisdiction to hear the case, 
testing the powers of the war- 
crimes tribunal. 


Mr. Bunn: Is there any doubt 
that it had to decide that? Do 
you really think that it is possible 
that a court of the United States 
could overrule an international 
court made up of all these other 
countries? 

Mr. Suarp: Mr. Justice Mur- 
phy dissented. Mr. Justice Rut- 
ledge reserved his decision; and 
they have made pretty powerful 
dissents between them in other 
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cases—for example, the Yama- 
shita Case. 


Mr. Bunn: Yes, but do we 
claim in this country that we are 
the superiors of our allies? 


Mr. SHarp: Who is in fact 
ruling Japan? 


Mr. Bunn: Weare, in fact; our 
general is ruling Japan; but he is 
there in the capacity of a general 
for the Allied countries, not for 
the United States alone. 


Mr. SHarp: The court has re- 
fused to review the Nuremberg 
cases, too. We do not have quite 
the same power in Germany. Our 
representatives have sat on the 
court and participated in its pro- 
ceedings. Why should not our 
Supreme Court decide that we 
have no business operating in 
such a lawless manner with these 
war-crimes cases? 


Mr. Bunn: Are you suggesting 
that we could decide that, and 
then have the British court de- 
cide the opposite, the Australian 
court take some perhaps inter- 
mediate position, and the Russian 
court affirm the judgment? 


Mr. SHarp: It may well be. It 
is a military matter. If we think 
that they have proceeded law- 
lessly, that they have invented 
crimes after the event, that they 
have exaggerated the effect of 
treaties, as many of the critics of 
the proceedings do, and that we 
are acting in a lawless manner 


here, it seems to me that o 
court might be expected to say s 


Mr. Bunn: All I suggest 
(and I think that it is clearly s 
that the United States is not tl 
only authority in this situatic 
and that it seems to me inco! 
ceivable that a court of tl 
United States—any court of tl 
United States—could claim tl 
power to review these intern 
tional tribunals. | 


Mr. SHarp: You may well | 
right. You are an authority on tl 
federal courts. You may be rig! 
on the particular point. At ar 
rate, the cases remind us of whi 
the world looks like when there: 
no law and when there is no re 


world court. It is a jungle. | 
Mr. Bunn: And when there: 


no real world government to ct 
ate such a world court. 


Mr. Suarp: Man is a scrap} 
animal. When we get out he 
into the jungle of internation 
relations, struggle turns quick 
into conflict; conflict turns in 
violence; violence into homicic¢ 
Some of our people are even tz 
ing a position not unlike that 
the Japanese with reference 
Russia now, threatening a p 
ventive attack. This is the kind 
world we have if we do not he 
justice, if we do not have cour 
if we do not have 


We are lucky that internally 
are in better condition. 
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Mr. Gavir: We do have a sys- 
tem of justice, of course, and we 
have, necessarily, some judges. 
How are our federal judges 
actually chosen? 


Mr. Bunn: The Constitution 
says that they are to be appointed 
by the President, with the advice 
and consent of the Senate. 


Mr. SHarp: We know that 
here in Chicago it is not that 
simple. A political organization 
has elected senators, contributed 
to the election of the President, 
elected a governor. The organiza- 
tion has to keep going. Of course, 
it has had some help in this last 
election; it has had strong men on 
its side—people it has brought in, 
like Senator Douglas and Gover- 
nor Stevenson. The organization 
has to keep going. We know that 
the organization has a large part 
in the choice. The Cook County 
Democratic Organization, the 
Democrats of the city, have a 
large influence in choosing the 
judge who will come from Illinois. 


Mr. Bunn: What you are say- 
ing is that the senator is necessari- 
ly consulted by the President and 
that the senator necessarily con- 
sults the organization which 
helped elect him? Is that right? 


Mr. Suarp: The senators of 
the party, I believe, have a tradi- 
tional veto on the selection of 
federal judges. That means that 
Senator Douglas and Senator 
Lucas will have a veto; but, in 


the end, the impetus is likely to 
come from the Democratic organ- 
ization and its leaders. 


Mr. Gavit: We are going to 
talk about the importance of the 
federal courts. Our exact topic is 
“Civil Rights, Monopoly, Labor, 
Justice: You and the Federal 
Courts.” Sharp, you talked at the 
Law School Association meeting 
in Cincinnati, this past week, on 
the point of the courts and our 
civil rights. Let us take up that 
point first. 


Mr. SHarp: Another field in 
which there is quite a lot of law- 
lessness in my judgment, besides 
the international field, is the field 
of civil rights, which is, of course, 
connected with the international 
tension, again. There is the 
Thomas Committee which, in 
calling people, giving them no 
notice, no representation by coun- 
sel, no chance to cross-examine— 
none of the safeguards which are 
associated with courts—and at 
the same time making public 
statements which ruin reputa- 
tions, sometimes of living people, 
like the movie writers, and some- 
times of a dead man, such as in 
the case of Duggan, an honored 
representative, does not observe 
the safeguards upon which we 
insist in the case of a lawsuit over 
a cow or a used car. And many 
members of the public are now 
tired of this proceeding. 


Mr. Bunn: What you are say- 
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ing, is it not, is that you wish 
that that committee would be- 
have a little more in the way that 
we are accustomed to having 
courts behave? 


Mr. Suarp: And I wish that, 
if it did not, the courts would see 
to it that it did. 


Mr. Bunn: What is the chance 
of court review of those cases? 


Mr. SHarp: So far the Su- 
preme Court has not indicated 
clearly that it would review any 
of these proceedings. The pro- 
ceedings have been before cir- 
cuit courts, the Court of Appeals 
in the District of Columbia. Ap- 
plications are pending, asking the 
Supreme Court to review these 
decisions. 


Mr. Bunn: And, so far, what 
the committee has done has been 
affirmed, as I understand it, by 
the few courts which have had a 
chance to review it. 


Mr. SHarp: So far, in spite of 
its scandalous record and in spite 
of the very dubious authority of 
the committee to act at all, not 
seriously considering legislation, 
it is really stirring up trouble, 
putting heat on, bringing pub- 
licity to bear on this problem. In 
spite of all these very serious con- 
stitutional difficulties, the courts 
have upheld them. There was a 
very strong dissent by Judge 
Edgerton, an excellent judge. 


Mr. Bunn: In other free- 


speech cases, where it is not th 
Congress of the United State 
and its committee which is doin; 
the investigation but other au 
thorities, the Court’s protectiot 
of free speech is a good deal mor 
clear and definite, is it not? 


Mr. SHarp: It has had | 
pretty good record this war— 
better than the last war. It di 
duck some cases, again by refus 
ing to review them, like 4 
Minneapolis Teamster Case; it 1 
ducking these Thomas Com 
mittee cases. It looks as thoug! 
the loyalty review proceeding 
are similar cases where federg 
employees are being questioned 
again with none of the ordinar} 
safeguards of administrative a 
judicial procedure, about thet 
loyalty on the basis of all sort 
of hearsay and FBI proceeding 
with no chance to cross-examin 
witnesses, again (counsel is ad 
mitted here). I suppose that th 
government can hire and fir 
more or less as it likes, but | 
should not be surprised, if mat 
ters lasted long enough, if | 
case of this sort would come t 
the Supreme Court; and I woul 
hope that there the Court woul 
have something to say about it. 


Mr. Bunn: At any rate, 
there is any opportunity to r 
view any of these things in an 
court, it is the federal courts 
some form about which we i 
talking. 
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_Mr. Suarp: That is right. 


Mr. Gavir: Do you have any 
suggestion or comment on the 
problems which the atomic energy 
law imposes? 


Mr. SHarp: Many of my col- 
leagues here at the University of 
Chicago, of course, are working 
for the Commission, indirectly or 
directly. There are the problems 
of secrecy. What can they say? 
They do not know. How far can 
they move around? These people 
have been subjected to proceed- 
ings like the Loyalty Board pro- 
ceedings, and these have caused 
a great deal of uneasiness and un- 
rest. These proceedings have, on 
the whole, I should say, done the 
cause of atomic energy and secu- 
rity no good in so far as they 
have discouraged scientists. The 
Thomas Committee has also con- 
tributed its share through the 
Condon matter. The proceedings 
here, in some of which I have ap- 
peared, involving the Atomic 
Energy Commission, have caused 
restlessness among some of the 
scientists. But we hope that 
those times are over and that 
this matter is being cleared up 
gradually. 


Mr. Bunn: But are we not 
perhaps talking about civil rights 
at considerable length without 
emphasizing what we ought to 
emphasize—that the major busi- 
ness of the federal courts deals 
with something else? During the 


time since I started practicing 
law, the actual regulation by the 
federal government of agricul- 
ture, labor, business, in all their 
aspects, has expanded enormous- 
ly. Every bit of that regulation— 
whether you are talking about en- 
forcing it or whether you are 
talking about resisting it—every 
lawsuit about any part of that 
regulation, has to be in the federal 
court. 


Mr. Gavit: We have a lot of 
problems in the federal court 
which deal with large economic 
problems, do we not? 


Mr. SHarp: We do, indeed. 
You spoke about the farm prob- 
lem, Bunn. You come from an 
agricultural area. 


Mr. Bunn: Ten years ago the 
Supreme Court of the United 
States held, changing all prior 
notions on the subject, that the 
Congress had power to fix the 
precise amount of tobacco that 
an individual farmer might sell— 
i.e., quotas for agricultural prod- 
ucts. To the extent that that 
kind of regulation exists in the 
entire farm-support program and 
in all the other farm programs— 
to the extent that there is any 
argument about it, that argu- 
ment has to occur in a federal 
court and be settled there. 


Mr. SHarp: The Supreme 
Court changed its mind in this 
case and overruled previous de- 
cisions, did it not? 
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Mr. Bunn: Exactly. Com- 
pletely overruled them. 


Mr. Suarp: Our listeners per- 
haps need to be reminded that the 
courts’ business and lawyers’ 
business is not sticking facts into 
a slot and drawing out a decision. 
In fact, there is a great deal of 
decision and judgment involved. 
You would agree, would you not, 
Gavit? 


Mr. Gavir: Oh, certainly. The 
language of the Sherman Act, for 
example, of course, is extremely 
broad. Does that mean that the 
courts actually have considerable 
leeway when it comes to deciding 
a specific case and in reading a 
meaning into the law? 


Mr. SuHarp: The Sherman 
Act is like the Constitution in 
that regard. It has broad general 
directions, generally read as di- 
rections to maintain the competi- 
tive system. But there is lots of 
room for argument. Let us take 
the Aluminum Case, for example, 
which was decided by the great 
dean of federal judges, Judge 
Hand, of the New York Circuit 
Court of Appeals. After months 
of trial, the district judge had de- 
cided that the Aluminum Com- 
pany was not a monopoly, though 
it is a front-page monopoly so far 
as most listeners are concerned. 
He ruled that there was the com- 
petition of other metals and of 
various divisions of the aluminum 
field and its competition. He, 


therefore, decided that it was no 
a violation of the Sherman Act 
Well, Judge Hand, one of hi 
brethren, overruled the decision 
Because of the disqualification o 
the Supreme Court justices, thes 
lower-court judges had the las 
word on it. And they have broker 
up or directed the breaking uj 
eventually, I hope, of the greates 
of American industrial combina 
tions—at least the one which ha 
been most famous in recent years 


Mr. Bunn: Whereas, only ; 
few years ago, a larger corpora 
tion, the United States Stee 
Corporation, was held not to be « 
violation of the same act. Thi 
very general words of the Sher 
man Act, “combination in re 
straint of trade,” have to be inter 
preted by these judges in the tw 
cases and in all other like cases 
The question of how large at 
American corporation may bi 
really depends upon the judg 
ment of the judges of the federa 
courts as to the policy behind thi 
general words of the act. 


Mr. Gavirt: We have recentl: 
had some experience in the field o 
competition and monopoly as be 
tween various sections of th 
country, have we not? 


Mr. Swarr: Yes. Anothe 
thing which the Supreme Cour 
does is to supervise the Interstat 
Commerce Commission and th 
setting of freight rates. The Inter 
state Commerce Commission ca} 
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oretty nearly make or break a 
egion—build up one coal mining 
egion, for example, at the ex- 
yense of another. 


' Mr. Bunn: And our friend 
Lloyd Garrison is engaged now in 
one of those cases for the Su- 
oreme Court. 


_ Mr. SHarp: Particularly, he is 
trying to see whether the South 
is getting a fair deal on its freight 
rates and thereby having a 
chance to develop its industry. 


Mr. Bunn: Exactly. 


Mr. SHarp: Because of the 
oroad wording of the Interstate 
Commerce Act about discrimina- 
ion and things of that sort, the 
ction of the Interstate Com- 
nerce Commission is, in the end, 
subject to check by the Supreme 
court. The Supreme Court thus 
“xercises an enormous influence 
yn the economy. 


Mr. Bunn: And so on and on 
hrough all the public regulations 
yf the economy. 


Mr. Gavit: We certainly, 
hen, can make some general 
tatement on the subject. The 
act is that the federal judges do 
egulate the size of American 
ndustry. They balance compet- 
ng economic interests. The 
ourts must always rise to any 
risis, and they always become a 
yart of any crisis. Justice Holmes 
nce said of the work of the Su- 
reme Court, “We are very 


quiet, but it is the quiet of the 
storm center.” 


Mr. SHarp: They found that 
out not many months ago in the 
John L. Lewis Case when Lewis 
was ordered to work. The court 
held that it was not within the 
protection of the anti-injunction 
law. The case went to the Su- 
preme Court. The Supreme Court 
said, at any rate, that the way to 
try that out was not by defying 
the order of the lower court, and 
it fined Lewis and his union. And 
we discovered that we did have 
power in the pinch to handle a 
crisis in labor relations. 


Mr. Bunn: And we found it 
out ten years before, in the other 
sense—that is to say, under the 
Wagner Act. It was decided, 
changing prior doctrine again, ten 
years ago, that the local relations 
of a local union with its em- 
ployer might be regulated by the 
Congress and were, in fact, regu- 
lated by the Congress through the 
Wagner Act. 

Mr. Suarp: It was also held 
that Congress and state legisla- 
tures could promote the growth 
of unions. 

Mr. Bunn: Definitely. 


Mr. Suarp: Which is contrary 
to earlier decisions. It invalidated 
legislation outlawing yellow-dog 
contracts. 

Mr. Bunn: Exactly. 


Mr. Suarp: These again are il- 
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lustrations of the way the courts’ 
judgment on great economic is- 
sues at the time affects all our 
lives. 


Mr. Bunn: That is right. 


Mr. Gavir: I suppose that the 
Taft-Hartley Law is not unlike 
the Sherman Act in that it con- 
tains some very general language 
which the courts have to inter- 
pret and to administer in given 
cases. 


Mr. Bunn: That language 
about “coercion” is certainly not 
definite and certainly will require 
and has required interpretation. 
Perhaps the Taft-Hartley Act 
will be changed in some respects 
by the new Congress, but what- 
ever part of it or whatever part 
of the Wagner Act remains will be 
for the courts to interpret. 


Mr. SHarp: That language 
about coercion is certainly very 
bad and leaves the way open to 
all sorts of things; it should be 
amended. On the other hand, 
there are some things which the 
Taft-Hartley Act sets out to do 
which we should have some agree- 
ment about. For example, it ap- 
proaches, at any rate, the prob- 
lem of the labor monopoly. 


Mr. Bunn: Check! 


Mr. SuHarp: The electrical 
workers in New York, a local 
union, kept goods and equip- 
ment manufactured outside the 
state from going into New York 


buildings by their activity. TH 
Supreme Court said that the 
could not do this if they combine 
with the employers but that the 
could do it if they enforced : 
themselves, so far as the Sherma 
Act is concerned. This was 
rather scandalous decision, 
thought. 


Mr. Bunn: You and I thin 
that they cannot do it either way 


Mr. SHarp: I do not thin 
that they can do it either way 
And, in so far as the Taft-Hartle 
Act ‘makes an effort to improv 
our law in that respect over whé 
the Supreme Court laid down, | 
is a good thing. It will requir 
further interpretation, even 
that coercion language is take 
out. Of course, there are othe 
problems of interpretation wit 
any new labor legislation. 


Mr. Gavit: Whatever change 
we have, they certainly are goin 
to be administered by the feder: 
courts, by and large. 


Mr. Suarp: There is no que 
tion about it. 


Mr. Bunn: That is absolute! 


so. 


Mr. Gavit: There is anoth 
item in which I think everybod 
ought to be interested; and th: 
is the problem of race relatio: 
ships and similar matters. Bo 
of you men were down in Okl 
homa, last year, testifying in 
case where a Negro claimed 


‘onstitutional right to get into 
he law school at the state univer- 
ity. Do those matters get into 
he federal courts? 


Mr. SuHarp: We are talking 
ibout the fourth topic of our dis- 
ussion today. We have talked 
tbout civil rights, monopoly, 
abor; and this is justice in gen- 
eral to which we are turning now. 

Yes, we were in the state court 
n Oklahoma in a case in which a 
Negro was trying to get admis- 
ion to the state law school. I 
estified in Texas on a similar 
tase. There is a case in federal 
court in Oklahoma now, involv- 
ng a graduate student in biology 
who was admitted to the state 
miversity but given a separate 
dlace in the classroom in the back 
of the room, all by himself, given 
1 separate desk in the library, an 
ypportunity to eat in the dining 
valls there, but alone; and, so far, 
-he federal court there has held 
hat this is giving him equal 
reatment. He has equal physical 
reatment. The poor fellow is in 
. bad way so far as getting the 
idvantages of association with 
ris fellows is concerned, which is a 
yery important part of education, 
t seems to me. 


Mr. Bunn: But it was the 
ederal court that commanded his 
idmission to the university at all? 


Mr. Suarp: Yes, but then it 
topped. This case, along with 
hese law school cases, will eventu- 
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ally reach the Supreme Court of 
the United States, and it will 
have the final say on the matter. 
We hope that its decision will be 
favorable. 


Mr. Bunn: You and I are 
both law teachers, Sharp, but 
even more critical than going to 
school is having a place to live, is 
it not? Is not one of the most 
important things which has hap- 
pened in many years the decision 
of the Supreme Court, less than 
a year ago now, to the effect that 
a colored man, whois able to buy 
a house and finds someone who is 
willing to sell him a house, may 
not be prevented from buying it 
by state law, by restrictive cove- 
nant, or by the decision of a state 
court? This is the equal right to 
find, buy, and pay for a place to 
live in, something fundamental 
which the Supreme Court of the 
United States made available a 
year ago. 


Mr. Suarp: A very important 
case, and no one knows how much 
further it will go in constitu- 
tional rights—equal treatment in 
stores, equal in employment— 
quite apart from the statute. We 
may be overruling again earlier 
cases which looked the other way. 


Mr. Bunn: Right. 
Mr. Gavit: There have been 


some recent decisions on the 
matter of voting, have there not? 


Mr. SHarp: There was a very 
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interesting case in South Caro- 
lina, where the South Carolina 
Circuit Court of Appeals, sitting 
for the state of South Carolina, 
upheld the district judge in say- 
ing that no matter how much the 
Democratic party was made to 
look like a private club, it could 
not prevent Negroes from voting 
at the primary. And the party 
then tried to evade the result of 
the decision in a very tricky 
thing about allowing Negroes to 
vote only if they upheld the prin- 
ciple of segregation and were 
against the FEPC; and the party 
was cited for contempt. 


Mr. Bunn: It was the federal 
judge who vindicated that right 
of equality in that situation. 


Mr. SHarp: He was sitting 
very independently in a state 
where a great deal of the local 
opinion was, of course, against 
him. 

Mr. Bunn: Which is one of 
the arguments in favor of the 
permanent tenure which federal 
judges enjoy. Once appointed, 
they are not subject to control 
from then on. 


Mr. Suarp: That is very im- 
portant. 


Mr. Gavir: I suppose that we 
will have another group of cases 
arising under the new Selective 
Service Act, will we not? 


Mr. SHarp: You administered 
the Selective Service Act for a 


| time, and you know the proble: 


better than I. We have studen: 
here who are refusing to registe 
It may not be the best way t 
test their rights, but they sa 
that it is like the Witnesses « 
Jehovah cases—making thet 
register is requiring them to vi 
late their religious scruples, ju: 
as making the children of Wi 
nesses of Jehovah salute the fla 
was violating their  scrupl 
against worshiping graven in 
ages. Do you think that there 
anything to that argumen 
Gavit? 


Mr. Gavit: I do not knoy 
but I am sure that whatev) 
rights they have, they, of cours 
will have to have them grante 
and protected by the feder 
courts. There is the problem | 
procedure. If the cases under th 
first Selective Service Act a 
followed, there may be some dif 
culty in finding a proper tribun 
and the basis upon which a ca 
can be reviewed; but certain 
there is a means of judicial r 
view of what Selective Servi 
is doing. 


Mr. Bunn: How about t 
question which we had so acute 
during the war—the relocation 
the Japanese from the Paci 
Coast? 


Mr. Suarp: One judge sz 
that we treated them like Germ 
internees; we put them in conce 
tration camps. Those cases, 


‘kppose, are now finally decided; 
fat there will be problems of 
‘mpensation which will lead to 
deral legislation for compensa- 
n and which will come before 
federal court. 


? Mr. Gavir: I am sure that 
that has been said indicates very 
yearly that the federal courts af- 
ct practically everybody in the 
mited States. They deal with all 
ie matters about which you 
we talked here; and, in addi- 
dn, of course, they decide, 
metimes, what your income tax 
ould be; they deal with prob- 
s of rent control; they make 
e decisions in the field of federal 
umes; they supervise bank- 
ptcy proceedings and the re- 
‘ganization of insolvent corpora- 
ions; they deal with patents and 
atent pools; and certainly they 
) a great variety of things which 
ost people do not recognize as 
Fecting them. 


. Mr. Bunn: If that is so, why 
> we not elect federal judges? 
hey are controlling the econ- 
ny. Very well, all other persons 
. positions of responsibility in 
lis country we elect. Why is it 
ot undemocratic to have these 
sople appointed? 


Mr. Suarp: We say that we 
-e looking for different qualities 
| judges. It may be hard to put 
ur finger on it. We want people 
ho are going to be serving for 
fe and who will be able to adjust 
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to changing issues. The issues 
which they might campaign on 
will be very different now from 
those that they will meet in 
twenty or thirty years. It is a dif- 
ferent problem, is it not? 


Mr. Gavirt: I am sure that one 
of the things which we want in a 
judge, and particularly a federal 
judge, is a great deal of inde- 
pendence. We need strong men, 
and we do not need any weak 
men. And I do not think that 
politics has any bearing upon the 
qualifications of a judge. 


Mr. Bunn: That is right. A 
judge must be independent. He 
must be incorruptible. He must 
know the law. But is that not 
just a beginning? A judge has to 
be able to spot a liar. He has to 
know what people’s motives are; 
what makes people tick. He has 
to know how our economy works. 
He has to know the forces behind 
group action. He must be a man 
of really superior intelligence—a 
man both flexible and firm—a 
man, incidentally, able to make 
himself understood in England. 
And he must be able and ready to 
work like a dog. 


Mr. Suarp: That is certainly 
true. Do you think that it makes 
much difference whether the 
judges are elected or appointed? 
In the end it comes back to a po- 
litical choice anyway. It does not 
seem to me that we have any 
reason to despair about what po- 
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litical choice is being made now. 
After all, our organization here in 
Chicago has backed reform candi- 
dates—Kennelly, the new mayor, 
Lucas, Douglas, Stevenson—why 
should we not expect good judges 
from them, too? 


Mr. Gavir: I can see why a 
machine boss would find it to his 
advantage to pick good men to 
run for political elective office; it 
helps him win elections. I think 
that the same thing applies if he 
picks good men for judges. 


Mr. SHarp: It is not quite the 
same, of course; but I am not sure 
that that is the only thing in 
which bosses are interested. They 
are interested, perhaps, in doing 
public service and winning honor, 
as the rest of us are. The vote of 
our senators on this appointment 
will be as important a vote as 
they will cast for some time. The 
organization’s choice will be an 
important one. The head of the 


) 
organization and his henchm 
are well known here in Chicag 
They are constructive figures 
the community. Why should + 
not expect good choices fre 
them? 


Mr. Gavit: We have had: 
glimpse on this program of wh 
federal judges do and the way) 
which changes in our socié 
bring new work to the Congre: 
the executive, and the judg 
alike. We need strong local ga 
ernment and able congressm¢ 
senators, and presidents. We ai 
need great judges. In these da} 
political leaders and party orgz 
izations will win satisfaction 
respect by securing the appoti 
ment of judges with imaginati( 
training, and character of 
highest possible order. 

It is paradoxically true th 
while the people judge the judg 
it is only through law and g¢ 
judges that we, the people, 
saved from violence and injust: 


JUDGE LEARNED HAND 
By FELIX FRANKFURTER 


Associate Justice of the United States Supreme Court* / 


One of the marks of a fine civilization is the esteem it accords to 
cellence. That Holmes, Brandeis, and Cardozo have become part of 
ir national tradition is one of the more encouraging aspects of con- 
mporary America. For these are men who labored far from the 
adding crowd. They have stirred deep response not because they 
ed at popularity but in part, certainly, because they were indiffer- 
jit to it. Pervasive recognition of excellence in such an undramatic 
fd austere calling as that of a judge is at best a slow process. Happily 
has come to Judge Hand at the full tide of his powers. 

Learned Hand is heading straight for the glory and the dangers of 
flegend. The glory needs no gilding. The dangers may be lessened by 
sposure. Legends too readily enlist laziness of thought and weaken 
1e influence that comes from critical appreciation. It is important for 
merican law and letters that Judge Hand remain a mentor and not 
>come a memory. It is important that he continue to enter not mere- 
anthologies but the minds of men. In time, hundreds of his specific 
ilings will cease to have interest for the most avid legal archaeologist. 
ven now not one of his opinions has the formal authority which de- 
ves not from intrinsic ascendancy but from accident of place. Yet, 
) long as we shall continue to conceive of law not as the disguised 
anifestation of mere will but as the effort of reason to discover 
istice, the body of his opinions will be an enduring source of truth- 
eking and illumination. His insights, the morality of the mind which 
spects those insights, the beauty with which they are expressed, 
ake them so. And this is true even when he deals with issues which 
) meager perceptions appear meager. I must leave to others a de- 
iled exposition and estimate of Judge Hand’s contributions. But I 
ould not willingly forego the opportunity afforded by the happy 
seasion of his seventy-fifth birthday to express a word of gratitude 
r one at whose feet I sat almost from the time that I came to the 
ar and at whose feet I still sit. 

In sponsoring Learned Hand’s appointment to the District Court, 


* Reprinted by special permission of the Harvard Law Review (February, 1947, 
b. 325-29). This tribute by Justice Frankfurter was written in connection with the 
venty-fifth-birthday celebration of Judge Hand. 
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Attorney General Wickersham showed a keen scent for intellectu 
powers and a realization of their need particularly on the feder 
bench. Learned Hand would hardly have appeared as an inevitab 
choice had there been deference to the usual considerations guidit 
the selection of federal judges. While the discerning were at on 
excited by Mr. Wickersham’s bold recommendation of Hand to Pre: 
dent Taft, it took the pedestrian members of the profession son 
time to make their adjustment to this new planet in the judicial sk 
Nor has he become wholly comfortable for the conventional-mind« 
in the law. He has never been under the delusion that law is a colle 
tion of nicely wrapped-up formulas, ready to be applied to the tickli 
and tangled controversies that come before courts. He is aware as fe 
judges have been that, whatever may appear on the smooth surface: 
earlier opinions, law must deal mainly with probabilities, not cer 
tudes. Particularly is this a demand upon law in an epoch of vz 
physical and social changes. But Judge Hand is no less mindful of t 
fact that law is a framework of order within which the conflicts a 
contingencies of life must be subdued, if a society is not to court cha 
or be ruled by tyranny. And chaos is the usual precursor of tyranr 

When considerations of such magnitude influence if they do 
underlie the accommodations that determine important adjudicatio 
it is not surprising that on occasion we find in Learned Hand, as 
Holmes, a certain vagueness of formulation and a penumbral scope 
decisions. This is a manifestation of clarity of thought. It is the ki 
of clarity which, in Professor Whitehead’s phrase, “leaves the da: 
ness unobscured.” Analysis of a difficult problem may still be inc 
plete or its solution as yet unattained. The search for truth at a giv 
time may require even of a judge avowed agnosticism or inexplicitn 
of statement. I believe it was Artemus Ward who said “‘it is better 1 
to know so many things than to know so many things that ain’t s 
Learned Hand knows what he does not know; and he knows the } 
portance of not obstructing deeper analysis tomorrow by the illuse 
certainty of obsolete or premature generalization. When he rejects, 
has taken in what he rejects, which is different from rejecting withi 
understanding. In short, he does not meet difficulties by evading the 
Intricate problems do not appear simple to him, nor does he m: 
them appear simple to others by verbal legerdemain. He does not h 
the treacherous strength that draws on jaunty confidence in on 
power to solve problems. He has that rarer strength which cop 
from readiness to grapple fearlessly with issues defying sleazy answ 

The law no doubt is “‘the calling of thinkers.” But it is necessary 
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d, as Learned Hand did long ago, that “‘the good judge is an artist, 
rhaps most like a chef. Into the composition of his dishes he adds so 
uch of this or that element as will blend the whole into a compound, 
lectable or at any rate tolerable to the palates of his guests.” Like 
good chef he makes the best dish when he uses the best materials. 

any rate he avoids stale and underripe materials, and certainly 
oxious ingredients. Figures of speech in the realm of thought are 
storiously dangerous. One had best say in plain English that a 
ling which so deeply involves the well-being of society and is so 
-pendent on the scientific spirit of truth-seeking, but which has few 
‘the aids of scientific verification, calls for men of the highest pro- 
ssional and moral qualities. Disinterestedness and discernment are 
ie prime requisites. As the adjusters of conflicts, judges should be as 
ee as the lot of man permits, from allegiance to any cause or class 
ss than the whole of society. He must be capable of transcending 
ie limitations of his own experience and not confuse the familiar with 
ie necessary. These are not cries for Utopia. They are conditions that 
ave been met often enough to prove that society has available the 
fts, if it will only use them. 

The understanding and disinterestedness of a judge largely derive 
om that by which his imagination is fed. Not a little of Holmes is 
gplained by a list of his reading as recorded in the famous “black 
50k.”’ Learned Hand has indicated the equipment to be possessed by 
judge passing on questions of constitutional law. Other questions are 
9 less demanding. “I venture to believe that it is as important to a 
idge called upon to pass on a question of constitutional law, to have 
t least a bowing acquaintance with Acton and Maitland, with 
hucydides, Gibbon and Carlyle, with Homer, Dante, Shakespeare 
ad Milton, with Machiavelli, Montaigne and Rabelais, with Plato, 
acon, Hume and Kant, as with the books which have been specifical- 
r written on the subject. For in such matters everything turns upon 
1e spirit in wnich he approaches the questions before him. The words 
e must construe are empty vessels into which he can pour nearly 
nything he will. Men do not gather figs of thistles, nor supple institu- 
ons from judges whose outlook is limited by parish or class. They 
‘ust be aware that there are before them more than verbal problems; 
.ore than final solutions cast in generalizations of universal applicabil- 
y. They must be aware of the changing social tensions in every 
sciety which makes it an organism; which demand new schemata of 
daptation; which will disrupt it, if rigidly confined.” Learned Hand 
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has made these exactions for others. He himself satisfies them. The 
are the best commentary on his judicial labors. 

The dullards who talk about phrase-making in a judge like Learne 
Hand miss the happy conjunction of thought and its expression i 
enduring language. When form and substance are dissevered, it is n¢ 
because they are intrinsically discrete but because artistic fusion hi 
not been attained. Hand’s language is at once rich and colloquial, in 
parting power and rhythm to his writing. Occasional flashes of sa 
donic humor and dissolving wit irradiate it. He vindicates Holme 
admonition to judges that in order to be weighty they need not k 
heavy. After years of close association, Judge Julian Mack, a cor 
noisseur of excellence, once remarked that he never knew a ma 
whose writings so conveyed the life of his talk as did Hand’s. Thos 
who have heard his talk will never forget it. The other day I happene 
on a passage by Pepys which gives some inkling of its qualities. H 
was speaking of Lord Clarendon. Centuries separate Lord Clarende 
and Judge Hand, and their temperaments even more. But what Pep} 
wrote of Clarendon singularly fits Hand: “I am mad in love with m 
Lord Chancellor, for he do comprehend and speak out well, and wit 
the greatest easiness and authority that ever I saw man in my li 
... his manner and freedom of doing it, as if he played with it, an 
was informing only all the rest of the company, was mighty pretty) 
_ Of course Learned Hand’s work has limitations. To call them tl 

defects of his qualities is to employ a lazy phrase. They are the imp 
fections which are the lot of man’s finitude. Holmes coupled Learne 
Hand with Cardozo as the two judges whom he wished to see on tl 
Supreme Bench. That Hand was never chosen must surely serv 
those, if any there be, who seek to be chosen and those who are ther 
as a temptation to reflection on the caprices of fortune. For Learne 
Hand belongs to that very select company of judges in whom one do. 
not find greatness in order to justify merely personal preference. 


WasuinctTon, D.C, 
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